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Abstract: The common rule of one-vote-per-shareholder was a prevalent feature of corporate
governance at the start of the nineteenth century. The social conception of the corporation
was no doubt quite different at the start of the nineteenth century than it is today, but so
were its economic purpose and function. In fact, the prevalence of the one-vote-per-
shareholder rule in the early nineteenth century may have had more to do with the use of the
corporation for what were essentially public purposes than with any social conception of
the corporation as a body politic. As the mineteenth century proceeded and local and state
governments increasingly began to provide these public goods themselves, the one-vote-per-
share rule became predominant. Current research explores, that the transition from one-vote-
per-sharcholder to one-vote-per-share may prove to be interesting as much for what it
reveals about the forces that drive important changes in corporate law and governance as for
what it reveals about the social meaning of the corporation. According to the findings of this
research the social meaning of the corporation derives from its economic purpose and
function.
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INTRODUCTION

Interdisciplinary scholars often speak at cross-purposes. At times, their efforts may elicit little
more than bemused indifference. But scholars with an interest in the corporation clearly need to
communicate across disciplinary boundaries. We will never have a complete understanding of the
corporation as a social, political and economic entity unless we understand i1t coherently in all its
dimensions and we will never understand it coherently in all its dimensions unless we examine it
rigorously from all perspectives. History is a source from which scholars across the humanities and
social sciences draw insight and so a symposium on understanding corporate law through history
provides a rare opportunity for scholars from various disciplines to exchange alternative points of
View.

Colleen Dunlavy has undertaken an extensive study of the governance mechanisms of nineteenth-
century corporations. As she has carefully documented, the common law rule of one-vote-per-
sharcholder persisted well into the nineteenth century (Dunlavy, 2004). This is surprising because it
seems to contradict the usual alignment of wealth and economic power in a market-based economy.
Dunlavy attributes the persistence of the one-vote-per-shareholder rule to the social conception of the
corporation in early nineteenth century America as a body politic and norms that treated sharcholders
more like citizens in an egalitarian polity than modern-day investors is a profit-making business
venture (Dunlavy, 2004).
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There is no disputing Dunlavy’s facts-the one vote per shareholder rule was much more prevalent
at the start of the nineteenth century than it was at the end of it-but one might dermur at her
explanation. This comment suggests an alternative view: That the persistence of the one-vote-per-
shareholder rule in the early nineteenth century and the transition to one-vote-per-share by the end of
the nineteenth century may have had more to do with the economic purpose of the corporation than
with the early nineteenth century social conception of the corporation as a body politic. Indeed, from
this perspective the social conception of the nineteenth-century corporation was bound up with its
economic purpose and it changed as the economic purpose and function of the corporation evolved.

THE CORPORATION AS A MARKET INSTITUTION

The corporation is a market institution and like all market institutions, it is a social construct with
important social, political and moral implications. Corporations make decisions that affect the
allocation of scarce economic resources, the distribution of income, domestic political outcomes and
the scope of human rights. They decide, for instance, how much steel to buy, how many SUVs to
produce, how to finance their employees’ retirement plans, whether to outsource customer service
operations and whether to transact with suppliers that use child labor. Tn spite of the all the important
social and political implications, they do not make their decisions democratically, at least not as the
term is commonly understood. Indeed, as Dunlavy points out, under the one-vote-per-share rule that
predominates in the United States today, decision-making power among the shareholders of the
corporation is distributed quite plutocratically. In theory, a shareholder’s voting power is in
proportion to her property rights in the corporation; the larger her stake, the greater her influence.

Of course, it 1s well known that in most public corporations today shareholders exercise little
control over the directors and semor executives. The modern debate about the scope of shareholder
democracy is more concerned with the accountability of corporate managers to their shareholders
than with the distribution of voting power among shareholders. Under state corporation statutes,
responsibility for the management of the corporation is vested in the board of directors
(Bainbridge, 2002). In practice, the board of directors necessarily delegates many decisions to the
senior executives and is usually dependant on the senior executives for most of the information that
it uses in making any other decisions. Unless, they happen to own a controlling stake, shareholders
thus usually have little, if any, influence over the corporations in which they own shares. In fact, most
stock investors today hold a diversified portfolio of stocks and other financial assets and it would be
almost impossible for them to acquire the knowledge and expertise in all of the various facets of the
business activities that their corporations engage in for them to participate in any meaningful way in
corporate decision-making. Most shareholders are in fact quite content to leave corporate decisions to
the directors and senior executives of the corporation.

Of course, in theory, the shareholders could always coalesce around an issue or cause and exercise
some control over the corporation through their power to elect or remove directors. And decisions that
effect fundamental corporate changes, such as the decision to merge with another company, liquidate
assets, or change the corporate charter usually requires a sharcholder vote. Moreover, the management
may submit some of their decisions for shareholder approval regardless of whether they are strictly
required to do so by the state’s corporation laws. But for the most part, shareholders do not exercise
much influence over corporate decisions and they do not appear to have much interest in doing so. In
practice, the modern American corporation is even less democratic than the one-vote-per-share rule
suggests.

In that regard, the corporation is no different than other market institutions. All market
institutions are social constructs and the delegation of social decisions to markets always has political
consequences. There are basically two ways of organizing social decision-making: One is by delegating
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decision-making power to the individual participants in private market transactions and the other is
through the command and routine of government bodies and bureaucracies. Indeed, there is an
inveterate strain of libertarian thought that views the delegation of social decisions to markets as
necessary to protect individual liberties against the tyrannies of the collective decision-making
processes of governments. Milton and Rose Friedman, for instance, have famously argued that
governments tend to be controlled by special interests and that their actions are often confounded by
misaligned bureaucratic incentives and inadvertent bureaucratic incompetence (Milton and Friedman,
1980). Morcover, their decisions tvpically constrain and bind all, without exception. Thus, an
individual voter cannot exempt herself from a draft, or opt out of the tax obligations of a new Medicaid
prescription drug benefit, or decline to participate in the social security system (Lindblom, 1977).
From a libertarian perspective, delegating decisions to the market frees individuals from the tyranny
of special interests and the incompetence and indifference of government burcaucrats and widens the
scope of personal liberties.

Delegating social decisions to markets also has important economic consequences. Most
economists are wont to argue that it is much more efficient to delegate decisions over the allocation of
scarce social resources to private individuals acting on their own imtiative and in accordance with their
own preferences in decentralized markets than to make them through the collective decision-making
process of government. Indeed, in the light of recent world history even some left-leaning critics of
capitalism have conceded that markets are often highly efficient (Heilbroner, 1989).

But markets are also highly plutocratic. In a free market the buyer with the most purchasing
power has the most influence over what gets produced and who gets to consume it.18 Individual
consumers decide whether they are going to buy a summer house, drive a Ferrari, or give to the local
food bank. Obviously, a wealthy person’s decisions have a much bigger impact on the allocation of
resources than a poor person’s. And, for the most part, the rich and wealthy choose to exercise their
economic power primarily for their own benefit. But since markets are inherently plutocratic and since
the corporation is a market institution, how could the corporation ever have been anything less than
plutocratic? If market mechanisms were just as plutocratic in the early nineteenth century as today,
why should the corporation have been any less so?

DEMOCRACY AND THE SOCIAL MEANING OF THE
NINETEENTH-CENTURY CORPORATION

As Dunlavy and others have documented, the corporation was not always as plutocratic as we
might have expected-or at least, it did not always appear to be as plutocratic as we might have
expected. Shareholder voting rules in the American corporation appearad to be much more democratic
at the start of the nineteenth century than they are today (Dunlavy, 2004). Dunlavy focuses on the
transition from one-vote-per-shareholder to one-vote-per-share to put corporate governance in a
historical perspective. From her vantage point, corporate decision-making became less democratic and
more plutocratic as the mineteenth century unfolded.

Butif we are going to try to understand the social meaning of the transition from one-vote-per-
shareholder to one-vote-per-share, we should also put the social meaning of democracy in historical
perspective. The fundamental fabric of American social, political and economic life changed quite
dramatically during the nineteenth century. Ironically, if we track the evolution of the American
peoples’ voting rights through the nineteenth century, the United States appeared to become much
more democratic rather than less. In fact, in the early nineteenth century American society appearsd
to be highly plutocratic at precisely the time when the corporation appeared to be more democratic.

Most black Americans in the carly nineteenth century were slaves. It was not until the Fifteenth
Amendment to the US Constitution was ratified in 1870 that black men were given any kind of

266



Trends in Applied Sci. Res., 2 (4): 264-270, 2007

constitutional right to vote and even then it was only in federal elections (Stone and Seidman, 1996).
Moreover, in the vears after the Fifteenth Amendment was ratified, most southern states enacted poll
taxes and other voter qualifications that effectively disenfranchised most black males (Richard Valelly,
2004). These poll taxes and voter qualifications also disenfranchised some poor white males and recent
white male immigrants (Lowenstein and Hasen, 2001). Indeed, most eastern states had some form of
property qualification that restricted the voting rights of poor white males even before the Civil War,
voting rights were usually broader in the western states and territories, but possibly only because
problems with land titles made property qualifications difficulty to administer. Poll taxes and other
property qualifications were not made unconstitutional in federal elections until the Twenty-Fourth
Amendment was ratified in 1964 and they were not made unconstitutional in stateslections until
Harper v. Virginmia Board of Elections in 1966, in which the Supreme Court held that poll taxes violated
the equal protection clause of the Fourteenth Amendment (Harper, 1966).

White women did not have the right to vote in any part of the country until the territory of
Wyoming extended them suffrage in 1869 (Arrington, 1992). Colorado was the first state to grant
women suffrage in 1893. And it wasn’t until the Nineteenth Amendment was ratified in 1920
that women had a constitutional right to vote. Perhaps not coincidentally, the expansion in women’s
voting rights through the nineteenth century was correlated with an expansion in their property rights.
Under the common law that prevailed in all states at the start of the nineteenth century, a woman’s
husband acquired a right to possess and transfer her real property as soon as they were married
(Dukeminier and Krier, 1998). The common was not displaced until the states enacted various versions
of the Married Women’s Property Act. Mississippi was the first state to do so in 1839, the other
states enacted similar statutes throughout the remainder of the nineteenth century. But even these still
delegated married women to subordinate domestic roles. The task of achieving full equality for women
has largely been left to private litigants and the courts {Siegel, 1994).

Throughout the first half of the nineteenth century, therefore, both women and blacks were denied
both property rights and voting rights. Some white males who lacked property were also denied voting
rights. In the latter half of the nineteenth century poll taxes and other voter qualifications were used
to disenfranchise black males; they also disenfranchised some poor white males. With a few
exceptions, primarily at the end of the nineteenth century, states continued to deny women suffrage
until the twentieth century. By any standard of comparison, therefore, American society was highly
plutocractic in the early nineteenth century. There was an emerging ideology rooted in Puritan values
and natural rights theories that emphasized political equality and this may well have helped to advance
the idea of universal suffrage (Lowenstein and Hasen, 2001), but universal suffrage remained an idea
rather than a fact until well into the twentieth century.

The social meaning of the corporation no doubt changed in important ways during the nineteenth
century, but so, obviously, did the social meaning of democracy. Ironically, the United States in general
appeared to be far more plutocratic and much less democratic at a time when the corporation appeared
to be more democratic and less plutocratic. Indeed, against the social and political background of early
nineteenth century America, it is remarkable that the corporation appeared to be so democratic. But
was the corporation of the early nineteenth century really all that much more democratic than the
corporation today? And to the extent that it was, was this really because the emerging democratic
values of the nineteenth century pervaded the conduct of business?

SHAREHOLDER VOTING RIGHTS AND THE ECONOMIC PURPOSE
OF THE CORPORATION

We have very little systematic evidence about early nineteenth century corporate governance so
these questions are difficult to answer. One recent study by Eric Hilt, however, implies that the early
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nineteenth century corporation may not have been nearly as democratic as Dunlavy suggests
(Hilt, 2006). Hilt has compiled a data set using the records collected by the state of New York from
1825-28 in administering a capital tax that it implemented in 1823 and from the state’s grants of
corporate charters. From the records he was able to obtain, he inferred that, on average, carly
nineteenth century corporations in New York had only about 72 shareholders and that a majority of
the shares was usually held by the ten largest shareholders. Moreover, most of the shareholders were
residents of the same county as the corporation. On average, only ten percent of the shares were held
by out-of-state owners (Hilt, 2006). As Hilt observes, many charters were granted to corporations that
either never began operations or soon failed and ceased operations. Of the corporations that remained
in operation in 1827, over 60% of them were governed under a one-vote-per-share rule and another
32% were governed under a graduated voting rule; less than 6% were governed under the common law
rule of one-vote-per-sharcholder.

Perhaps most interesting of all, Hilt notes that there was a significant difference in sharsholder
voting rules across different types of corporations. Over 90% of the corporations engaged in
manufacturing or insurance adopted a one-vote-per-share rule; on the other hand, only 3% of the
corporations formed to construct and operate turnpikes adopted a one-vote-per-share rule; the one-
vote-per-share nile was also adopted by only 50% of the corporations formed to construct and operate
bridges (Hilt, 2006). This is significant because there were important differences in the economic
purposes of these corporations.

In the early mineteenth century, turnpikes and bridges were essentially local public goods.
Between about 1790 and 1820 the population of New York roughly tripled in size and so did the
demand for transportation infrastructure (Miller, 1962). There was widespread opposition to
providing new turnpikes and bridges publicly because people believed that this would result in tax
increases. Franchise corporations were thus formed to finance and build the turnpikes and bridges as
an alternative to financing and building them publicly. These franchise corporations therefore fulfilled
a public purpose. As Alfred Chandler has observed, early nineteenth merchants viewed them as private
enterprise in the public interest (Chandler, 1977). Indeed, the charters of the franchise corporations
typically regulated the conduct of their business in some detail and the corporations rarely vielded
profits for their shareholders. Profits were not the real objective: The real objective was to provide a
public good.

The majority of the sharcholders of the franchise corporations were typically local residents and
merchants that stood to benefit from the new bridge or turnpike. Given the public purpose of the
franchise corporations it is hardly surprising that they typically featured more democratic governance
provisions. The precise location chosen for a bridge or turnpike could have had a major impact on the
distribution of its benefits. Under a one-vote-per-share rule, a small minority of sharcholders could
have used their control of the corporation in their own interests and to the detriment of the majority.
Hilt thus suggests that the New York legislature favored some qualification of the one-vote-per-share
rule in the charters of the franchise corporations as a check against the abuse of the public interest for
which the corporations were formed.

It is interesting to contrast the franchise corporations in Hilt’s sample with the manufacturing
corporations. One of the surprising results of Hilt’s study was the particularly high rate of failure for
manufacturing corporations-over 70% during the period of his sample. This probably explains why
the manufacturing corporations were generally closely held by a relatively small number of
sharcholders. It also suggests why the one-vote-per-share rule was the norm for manufacturing
corporations, since this would have facilitated tight control and would have aligned decision-making
power with the size of sharsholders’ stakes and their exposure to the risks. The failure rate for
franchise corporations was also high, but only because of the difficulty of acquiring land and the
protracted litigation that sometimes resulted from the efforts to do so. The franchise corporations did
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not need to make nearly as many important investment and managerial decisions as the manufachuring
corporations. Thus, the scope of more democratic shareholder voting rights seems to have been limited
not only to those corporations that served a clearly defined public interest, but also to those in which
the exercise of shareholder voting rights was less important to recouping a return on the sharcholder’s
investment.

The relative prevalence of the one-vote-per-shareholder rule and qualifications of the one-voter-
per-share rule in the early nineteenth century may thus have had more to do with the economic
purpose and function of the nineteenth-century corporation than they did with any social conception
of the justness of power relations between investors. The social meaning of the corporation was no
doubt very different then than it is now, but perhaps in large part because its economic purpose was
often different. As the nineteenth century proceeded, local and state governments increasingly began
to displace franchise corporations as the providers of transportation infrastructure (Chandler, 1977).
As the relative number of franchise corporations diminished, the one-vote-per-share rule quickly
became prevalent. In Hilt's sample, turnpike corporations accounted for over 80% of all new corporate
charters at the start of the nineteenth cenmtury, but less than 20% of new charters by 1825.
Manufacturing corporations, on the other hand, were rare at the start of the nineteenth century, but
accounted for over 20% of new charters by 1825. By 1825, over 80% of the new corporate charters
in New York were for corporations that were governed under a one-vote-per-share rule.

CONCLUSIONS

The social meaning of the corporation no doubt changed quite dramatically during the nineteenth
century, but so did its economic purpose and function. At the start of the nineteenth century the
corporation was usually created through a special act of the state legislature. It often had a sphere of
monopoly power and was thought to be a privilege conferred upon the firms® owners by the state
legislature. It was often a means of pooling the finances of a limited number of investors and securing
limited liability for a profit-making business venture. But it also commonly had a clear public purpose.
In fact, at the start of the mineteenth century the corporation was commonly used to pool the finances
of local residents and merchants for the purpose of providing local public goods, particularly turnpikes
and bridges. The persistence of the one-vote-per-shareholder rule into the nineteenth century probably
had much to do with the use of the franchise corporation for the provision of these local public goods.
As the nineteenth century proceeded local and state governments increasingly began to replace the
franchise corporations in fulfilling this fiinction and the role of the corporation changed.

Indeed, as the nineteenth century unfolded and the canals and railroads connected the far reaches
of the country in a national transportation network the market for many commodities and
manufactured products became national in scope. With the potential size of their markets so vastly
expanded, companies began to adopt new technologies that allowed them to realize enormous
economies of scale and produce new and better products at lower costs. Since the new technologies
required larger capital investments and since the investments were often risky, business entrepreneurs
needed better wavs of raising large amounts of capital without compromising their control of the
businesses. The common law rule of one-vote-per-shareholder clearly would have impeded the growth
of these new mass-production industries and so it is no surprise that it had faded long before the end
of the mineteenth century.

But it is doubtful whether the corporation was ever truly democratic in any important sense. The
persistence of the one-vote-per-shareholder rule in the early nineteenth century probably had more to
do with the public purpose served by the franchise corporations than with any emerging nineteenth
century political ideology or social norms. Further resecarch will no doubt help to clanify exactly how
important democratic values were to the governance of the nineteenth century corporation, but in the
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end, the transition from one-vote-per-shareholder to one-vote-per-share may prove to be interesting
as much for what it reveals about the forces that drive important changes in corporate law and
governance as for what it reveals about the social meaning of the corporation. The lesson may well be
that the social meaning of the corporation derives from its economic purpose and function.
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